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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT
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Appellants,
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(a Corporation),
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To the Ilonnrable Judges of the Above Entitled Court:

Comes now the above named appellants and most respect-

fully petition the court tliat tlie opinion and judgment herein

may he set aside and a rehearing granted herein for the reason

of manifest error and mistake in considering tlic facts herein
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as the same appear to the appellant, and appellant most re-

spectfully in that behalf represents to this honorable court

that the finding and opinion of the court that,

"\Mhatever conflict there is in the evidence was resolved

against the plaintiffs by the judge in the court below, whose

findings are, in cases like the present, always to be taken as

presumptively correct, and unless an obvious error has inter-

vened in the application of the law, or some serious or important

mistake has been made in consideration of the evidence, the find-

ing should not be disturbed." * * * "go far from finding

any such mistake in the present case, we are of the opinion that

the evidence clearly justifies the findings made by the court

below," is not justified b}^ the evidence in the case by the reason

of the following facts that as appellant views and understands

the testimony and record, are undisputed therein- to-wit

:

First. There is no dispute in the record that at the time

of the posting of the Gilbert notice of intended appropriation

the same was posted on one branch of Lurvey Creek known as

the main Lurvey Creek and not upon the other branch of the

creek known as the North fork of the Lurvey Creek, that flowed

into the main Lurvey below the point of posting. (Appellant's

Exhibit No. 1. Appellant's Brief, page 8.)

Second. That there is no dispute that at the time of such

posting no diversion of the waters of cither of said creeks was

made or attempted to be made beyond what was already flowing

in the ditches and flumes. (Record, page 484. Appellant's

Brief, page 62.)
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Third. There ip no question that at the time of the posting

of the notice, the only waters from the North fork of the Lur-

vey Creek reaching the ditch that made the diversion, were

through a flume carrying probably fifteen or twenty inches

of water, which flume was carried away in 1901 or 1900. (Rec-

ord, page 490. Appellant's Brief, page 64.)

.Fourth. That thereafter no attempt was made to divert

the waters of the North fork until the defendant constructed

its new flume after the p]aintiff''s diversion and use.

Fifth. That there is no dispute that any diversion of tlie

waters of the main Lurvey Creek was made by the appellees

from the time of the posting of the notice, increasing the diver-

sion that was flowing in the old ditch at the time of tlie posting

of the notice.

Sixth. That there is no dispute in the evidence that the full

volume of that diversion never exceeded two hundred (200)

inches until the new diversion made by the defendant after

plaintiff"'s diversion and use, and that such volume of water

was the full capacity of appellees ditch from the main Lurvey

carrying the first diversion.

Seventh. That in this particular, the findings of the lower

court, while being to the contrary, and adopted by this honor-

able court in its decision, are not borne out by the record and

arc contrary to the evidence and without evidence to support

them.

That appellants urge that these facts so established bv the

record should change the opinion of this honorable court as



—6—

to the rights of the appellants, because they believe the law

to be established and settled, that irrespective of miner's rule

or statute, that the intended appropriation of waters under

the West Coast Doctrine does not become an appropriation

until there has been an actual diversion, and appropriation

is not accomplished by the simple posting of a notice not fol-

lowed by a diversion within reasonable time after such postiijg.

That the right to relate back to such a notice is lost as

against the subsequent appropriator, if the work of diversion

is not promptly commenced and diligently prosecuted to com-

pletion after the posting of the notice.

That if such be the law, the appellants are entitled to all of

the waters in the North fork of the Lurvcy Creek in the first

instance and in the second instance all the waters of both creeks

not diverted by the defendant prior to their diversion.

The appellants further respectfully represent that it was

manifest error in the lower court in finding that the appellants

had not acted in good faith after refusing to permit the ap-

pellants, when their good faith was challenged, to show other

uses intended of the water at the time of their appropriation of

such waters (Record, pp. 288, 229, 274 to 285, inclusive. Ap-

pellant's Brief, p. 193) ; and that if this cause was to turn in

this honorable court upon that question of good faith, that

the same should be reversed and remanded for a new trial by

reason of such error of this trial court, by reason of all of

which the appellants respectfully ask a rehearing herein and

that they be permitted to make a rc-argument herein and to
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file further briefs herein.

Respectfully submitted,

LORENZO S. B. SA^VYER,

of Counsel. G. C. ISRAEL,

Solicitor and Counsel for Appellants.

I hereby certify that in my judgment that the above peti-

tion for rehearing is well founded, and I further certify thajk

it is not interposed for delay.

G. C. ISRAEL,

Solicitor and Counsel for Appellant.




